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POST-HEARINGREPLY MEMORANDUM OF NOVEON,INC.

Noveon,Inc., by its attorneysGardnerCarton& DouglasLLP, submitsthis Post-Hearing

ReplyMemorandumin its NPDESPermitAppeal. Noveonhasmetits burdenofproofthatno

ammonialimit is requiredby Boardregulationsfor theNPDESpermit,becauseNoveon’s

untreatedwasteloadcanbecalculatedonapopulationequivalentbasiscomparablefor thatused

for municipalwastewatertreatmentplants,andthat calculationyieldsapopulationequivalent

lessthan50,000. In addition,Illinois EPA is estoppedfrom changingits applicationof Section

304.122in amannerthatrequiresimpositionofaneffluentlimit in Noveon’spermit. Further,

Noveonhasshownthat Illinois EPA madeaclearerrorwhenit appliedtheBoard’sregulation

prohibitingdilution ofeffluent to mandateseparationofwhatis physicallyoneoutfall into two

outfalls. Finally, Noveonhasdemonstratedthatfurther toxicitytestingwouldnot yield any

usefulinformation.

I. Illinois EPAHasAcceptedAdmissionof Mr. Flippin’s Testimonyto Avoid an
Appeal of this Issue

In its openingmemorandum,NoveonappealedtheHearingOfficer’s ruling thatthe

writtentestimonyofHoustonFlippinwasadmissibleonly in aform redactedby theIllinois EPA.

Noveon’sappealwasbasedon therulesin effectwhenNoveoncommencedthis appeal,which

providedfor denovoreviewby theBoard. TheHearingOfficerdetermined,however,that

existingBoardrulespromulgatedafterthefirst roundofhearingsin 1991prohibitedadmission



ofcertainportionsof Mr. Flippin’s testimony,becausetheinformationin thattestimonywasnot

beforetheIllinois EPA atthetimeit madeits permitdecision.TheIllinois EPA argues,

however,thatMr. Flippin’s testimonyis admissibleonly in aform redactedby theAgency.

Illinois EPA doesnot disputeorevenaddressthechangein theBoard’srulesandthe

applicability oftherulesatthetimethis permitappealwasfiled andthefirst hearingsproceeded.

Instead,Illinois EPA purportsto make“equitable”arguments,whichit claimswerethebasisfor

theHearingOfficer’s ruling. Illinois EPA first claimsthatit wasconfusedasto which

proceeding,thispermit appealor thependingadjustedstandardproceeding,Mr. Flippin’s

testimonywasintendedto bepresented.Theclaimedconfusionderivesfrom thefact thata

noticeoffiling andmotionto substitutetestimony,whichweresubmittedto theBoardafterMr.

Flippin’s initial testimonywasfiled beforetheBoard,referencedonly theadjustedstandard

proceeding.Second,Illinois EPA claimsthatthehearingofficer tookinto accountother

equitablefactorsin makinghis ruling.

After presentingthesecontrivedarguments,theIllinois EPAneverthelessstatesthat it

wouldpreferto allowadditionalevidenceratherthanallowa “manufactured”basisfor appeal.

NoveonurgestheBoardto acceptIllinois EPA’s concessionandavoidhavingto decidewhat

nowappearsto beanon-issuein light of Illinois EPA’s position. ShouldtheBoardwishto

decidethismatter,however,Noveonbelievesit is Illinois EPA’sclaimedconfusionconcerning

theproceedinginwhichMr. Flippin’s testimonywasto beusedthatis manufactured,for both

theadjustedstandardandpermitappealproceedingsareclearly listed onthefaceofMr.

Flippin’s testimony. In addition,counselfor NoveonandIllinois EPAconferredprior to the

hearing,sothatthepurposeofMr. Flippin’s testimonyandthemotionto substitutewasfurther

clarified. See2004Tr. 10. Furthermore,Mr. Flippin’s substitutedtestimonywasa shorter
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versionofwhathadpreviouslybeenfiled ashiswrittentestimony,not anewversionwith

additionalevidence,sonoprejudicecouldbesaidto resultfrom thelatermotionto substitute

testimony.

Illinois EPA’s additionalclaimsconcerningtheHearingOfficer’s “equitable”

considerationsfor his ruling werenotandcouldnothavebeenabasisfor theHearingOfficer’s

ruling. 2004Tr. 17. “Equitable” factorscannotplay arole in thehearingofficer’s rulings,

whichmustbedecidedby Boardrules. TheHearingOfficer’s ruling wasthatthoseportionsof

Mr. Flippin’s testimonythat wereredactedby theAgencywerenotrelevantandnotpermissible

undertherulesbecausetheinformationwasnot beforetheAgencyatthetimeit madeits

permittingdecision.TheHearingOfficerdid not decidethatthetestimonywould “blur thelines

andconfusethestandardofreview,”Resp.Mem. 7, orbasehis rulingsonequitablefactorsor

purportedprejudiceto theAgency. Rather,theadmissibilityofMr. Flippin’s testimonywas

assessedbasedon existingrulesgoverningBoardpermitappeals.

With respectto thescopeofreview, andhowtheIllinois EnvironmentalProtectionAct

(“Act”) andexistingBoardrulesdirecttheBoardto proceed,NoveonarguedthattheAct does

not limit theBoard’sreviewin thecaseofpermit appealsby thepermitteeto therecord.Though

theBoard’sexisting rulesdo purportto so limit review,Noveonarguedthat, becausetherulesas

theyexistedwhenNoveonpursuedthis appealallowedde novoreview,Mr. Flippin’s testimony

shouldbeadmissiblein theuniquecircumstancesof thiscase. Illinois EPAignoresthepast

BoardregulationsandinsteadarguesthattheAct doesin fact limit reviewin this caseto the

record,claiming thatSection40oftheAct doesnotdifferentiatebetweenthe scopeofreviewin

permit appealsbroughtby permit holdersandthosebroughtby third parties.TheAgency’s

claimherecompletelyignoresthe statute,whichdoesin factdifferentiatebetweenpermit holders
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andthirdparties.ThescopeoftheBoard’sreviewis narrowerin third-partyappeals,limited to

informationin therecord. SeeSection40(a)and40(e)oftheAct, differentiatingbetweenthird-

partypermitappealsandNPDESpermitteeappeals.’TheBoard’srulesconcerningthe

informationthat is admissiblein first partyandthirdpartypermitappealsmustbeconstrued

accordingly.

ThoseportionsofMr. Flippin’s testimonythat arerelevantto thisproceedingandwere

redactedfrom his testimonywerediscussedin Noveon’sopeningPost-HearingMemorandumin

theadjustedstandardproceedingin SectionII andIV(A) and(B) oftheArgument. Shouldthe

BoardoverturntheHearingOfficer,andapplytherulesthatgovernedthis casewhenit

commencedandwhichestablisheda denovohearing,Noveonincorporatesthosepagesofthe

adjustedstandardbriefby reference.

Finally, Noveonmustclarify theburdenofproofapplicableto it in thisproceeding.

While Illinois EPA is correctthatNoveonhastheburdenof proofin thisproceeding,underthe

Act questionsof law, suchastheinterpretationof aregulation,arealwaysreviewedde novo.

Bransonv. DepartmentofRevenue,168 Ill.2d 247, 254,659N.E.2d961 (1995).

II. Applicability of Rule 304.122(a)and (b)

A. Equitable Estoppel Is Appropriate In This Case

It wasalong-standinginterpretationofIllinois EPAthatno ammonialimitationwas

requiredforNoveon’sdischarge,andthis interpretationwasreflectedin theIllinois EPA’s

issuanceofNPDESpermitsfor a longspanofyearswithoutanammoniaeffluent limitation. See

‘Sections(b), (c), (d) and(e) statethattheBoard’sreviewis based“exclusivelyon therecord
compiledin theAgencyproceedings,”see,e.g, 415ILCS 40(b),(c), (d) and(e) (applicableto
third-partyNPDESpermitappeals),but thereis no suchlimitation in Section(a), governing
permitappealsby theapplicant.
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Petitioner’sExhibit 2 (1978Permit),Exhibit 4 (1985Permit),andExhibit 5 (1986Permit). In its

openingPost-HearingMemorandum,Noveonnotedthatanammonialimit hadbeenplacedin

Noveon’sdraft 1977Permit,but it hadbeenremovedfrom thepermitandwasnotanissued

limitation in thefmalNPDESPermit. Noveoninvestedsubstantialcapitalandlocatedproduct

linesattheHenry,Illinois facility afterathoroughreviewofregulatoryrequirementsandin

relianceon theabsenceofanammonialimit. 1991 Tr. 70-72. Noveonarguesthat asaresultof

Illinois EPA’spastactionsandin accordancewith fundamentalfairness,Illinois EPA shouldbe

estoppedfrom changingits interpretationofthe inapplicabilityofSection304.122(b)and

imposinganammonialimitation.

Illinois EPAnowpurportsto havehadaconsistentinterpretationof Section304.122(b)

all along,whichit claimsmadetheregulationapplicableto Noveon. Illinois EPA statesthatit

has“consistentlymaintainedthat 304.122(b)wasadoptedto specificallycoverdischargerslike

Noveon.” Resp.Mem. at 11. Further,Illinois EPA claimsthatNoveonneedsdocumentary

evidenceofachangein agencyposition,andpresumablythat it doesnotexist. Therecord

containsdirectevidencethat it wastheIllinois EPA’spositionthat Section304.122did ~ apply

to theNoveondischarge.In 1977,theIllinois EPA issueda draftpermitfor theNoveon

discharge,andincludedtheeffluentlimitation it believedwasrequiredunderSection304.122.

1991 Tr. 138. Then,theIllinois EPA issuedapermitwithouttheammonialimitation. Thereis

only oneinferencefrom this documentedagencyaction—theIllinois EPAconcludedthat

Section304.122wasnotapplicableto Noveon’sdischarge.To concludeor inferotherwise

would meanthatthepermit issuedin 1978wasissuedin violation oftheIllinois Environmental

ProtectionAct, because,then,asnow, theIllinois EPAcannotissueapermitunlessthepermit

requiresthepermitteeto comply with all applicableregulations. Illinois EPA doesnotcite any
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evidenceofa “consistent”interpretation.Instead,it citesits ownopeningstatementin this case,

presentedto theBoardin 2004, in supportof its claim. Resp.Mem. at 11. An opening

statementinanadministrativehearingis not evidenceof aconsistentposition. It is evidence

only ofa litigation position. Illinois EPA’s actionsmustbe takenasevidenceofits position. Its

consistentactionin notapplyinganammoniaeffluentlimitation in anyNPDESpermit is all the

evidencethatis necessaryto concludethat Illinois EPAhadadocumented,definitive,and

specificpositionon thenon-applicabilityof Section304.122(b),andit is not thesameposition

thatIllinois EPAnow urgestheBoardto adopt.

Illinois EPAalsoclaimsthatamisrepresentationis requiredfor estoppelto befound. To

theextentthat Illinois EPA believedSection304.122(b)appliedprior to the 1990Permit,as

Illinois EPA evidentlyclaimsit did, this failureto includethelimit inNoveon’spermit,andits

affirmative actin removingalimit from the 1978 final Permit, followedyearslaterby placing

thelimit in thepermitagain,constitutesthatmisrepresentation.

Equitableestoppelis ultimatelyaboutfundamentalfairness,andunderwhat

circumstancesit is fair to holdanagencyto a long-standingpositionuponwhicharegulated

partyhasrelied. Noveonmeetsthetesthere.Noveonrelied for anumberofyearsandthrough

issuanceofseveralNPDESpermitson theaffirmative representationsoftheIllinois EPAthat

Section304.122(b)did not apply. TheIllinois EPAhada demonstratedlong-standing

interpretation,which is quiteoppositeto what it claimsto havebeenits realposition. Noveon

reasonablyrelieduponthat appliedinterpretationby-incurringsubstantialexpenseto bringa

productlineto Henryandprovidingabenefitto thecommunityin theform ofjobs andrevenue.

Noveonconstructedthatprocessandreliedon theregulatorylimits in place,including the

absenceofananimonialimit, in its regulatoryreviewandits decisionto install thenewprocess
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attheHenryPlant. 1991 Tr. 76, 118-19. It wouldbe fundamentallyunfairto penalizeNoveon

becausetheagencybelatedlydecidedthat anammonialimit waswarranted.

To theextentIllinois EPAadmitsthatit changedits position,Illinois EPAclaimsthis

tookplacebecausetheammoniaeffluentlevelsrosebetween1984and1990, andthis fact

excusesits changein position. Butthis changeis aconsequenceofthedecisionsNoveonmade

in relianceon Illinois EPA’s position,thatis, Noveonaddedto its facilitiesbecauseNoveon

reliedonthe Illinois EPA’s documentedpositionthatSection304.122did not applyto its

discharge.In addition,ammoniaeffluentlevelsaresimplynotrelevantto thedeterminationof

whetherSection304.122(a)or(b) applies. It is theuntreatedwasteloadthatis relevantfor

purposesof determiningcalculationofpopulationequivalents,not theeffluent,andthe

calculationis basedon flow, BOD andTSS,notammonia.See35 Il. Adm. Code301.345.

Becauseammoniaeffluent levelsarenotrelevantto thedeterminationofwhetherSection

304.122(a)or(b)applies,this caseis thereforelike Centralillinois PublicServiceCo. v.

PollutionControlBoard, 165 Ill. App. 3d 354, 518 N.E.2d1354 (4th Dist. 1988). In Central

Illinois PublicServiceCo., theIllinois EPA changedits interpretationoftheregulations

governingemissionsofsulfur dioxide. Like Noveon,theplaintiff claimedthattherule did not

supportIllinois EPA’s impositionofanemissionlimit. ThecourtheldIllinois EPAwasbound

by its prior policy reflectedinpastpermitsto issueanewpermitwithoutanaddedcondition. Id.

at 379-81, 518 N.E.2dat 1359-61.

Further, the aminesin Noveon’suntreatedwastewater,which degradeto form ammonia

duringthewastewatertreatmentprocess,werealwayspresentin its untreatedwasteload. While

therewassomeincreasein theammoniaeffluentlevels,the increasewasdueprimarily to the

constructionofanewwastewatertreatmentfacility. BecauseNoveonwasexperiencing
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difficulty treatingBOD, thenewtreatmentfacility wasconstructedto providemore

biodegradationthantheold treatmentfacility. Thebacteriaresponsiblefor degradationof

amines2arethesamebacteriaresponsiblefor BOD removal. With thesetreatmentfacility

upgrades,degradationofaminesoccurredin thewastewatertreatmentsystemratherthanin the

environment. 1991 Tr. 105-06,118. Thelevelsofammoniain Noveon’suntreatedwasteload,

priorto thedegradationthat occurredin thewastewatertreatmentsystem,werecomparableboth

beforeandafterthe 1990permitproceeding.Evenpriorto thechangesto thewastewater

treatmentfacility, however,all ofthoselevelswereabovetheeffluent limits of Section

304.122(a)and(b),which donotapplyto theNoveon-HenryPlantdueto regulatoryexclusion.

Finally, Illinois EPAsaysthatestoppelis evenmoredisfavoredwhereprotectionofthe

environmentis involved. Therecordis absolutelyclearthatthereis nowaterqualityproblemat

all fromNoveon’sdischarge,norhastherebeenanydocumentedimpactin theaquatic

communityaroundtheNoveonoutfall ordownstream.This simplisticargumentby Illinois EPA

is unsupportedbytestimonyfrom Illinois EPA’sownwitness onwaterquality, Mr. BobMosher,

oranyevidenceat all. Mr. Mosherconcededthatwaterquality in theIllinois Riverhas

improvedduringtheperiodofNoveon’sdischarge.SeeTestimonyofBob Mosher,2004Tr.

117-18. In its Post-HearingMemorandum,Illinois EPA claimsthat “if Noveonwererequiredto

complywith this regulation,asotherlargedischargersofammoniato theIllinois River have

beendone[sic], thewaterquality in theIllinois River would continueto improveandhave

additionalbenefitsto aquaticlife.” This is purespeculation.By what standardsIllinois EPAis

making thisclaim orhowit wouldproposeto measuresucha claimis unknown,for theIllinois

2 Illinois EPArefers to thesourceofammoniaasthe“destructionofaminecompounds,”butthis is not

accurate. The aminecompounds arenot destructed,theyare transformedby hydrolysis to ammonia.
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Rivermeetsthewaterquality standardfor dissolvedoxygenandin factis very closeto the

maximumoxygenlevel thatthewatercanhold (dissolvedoxygenat ornearsaturation). It

cannotmeetthestandardevenmore,andthereis simplynoevidenceto supporttheAgency’s

statement.

B. The Board Must Make a Finding Only on the Plain Meaning ofSection
304.122

Noveonarguedthatwhere,ashere,the languageofaregulationis clear,no further

inquiry is requiredorallowed,andtheBoardmustadhereto aregulation’splainmeaning.This

is abasicpreceptofstatutoryconstruction.ChevronUS.A.Inc. v. NaturalResourcesDefense

Council, Inc., 467 U.S. 837 (1984).TheIllinois EPAwantstheBoardto makeafinding on the

“intentandmeaning”of Section3 04.122,ignoringtheregulation’splain language,andimposing

anarrayoffactorson theapplicabilityofSection304.122(b).Thesefactorsareintendedto

compareanalleged“typical” municipalwastestreamwith thatofthe industrialdischarger,and

includetheBOD/COD ratioandthe“degradability”ofthewastestream.Further,Illinois EPA

claimsits interpretationis basedonamemorandumbyToby Frevert,which statesthat Section

304.122(b)appliesto Noveonbecauseit is “industrial.” In fact, thefactorsconsideredby Illinois

EPA andtheintendedapplicationof Section304.122(b)to “industrial” sources,to theexclusion

ofSection304.122(a),werenowherementionedin theBoard’sregulationor its opinionwhenthe

regulationswerepassed.TheIllinois EPA’sargumentis simplyto urgetheBoardto ignorethe

plain meaningofSection304.122.

Illinois EPA is simply wrongonwhat theBoard’sauthorityandresponsibilityis here.

TheBoardregulationswerewritten with specific language, anddid not limit theapplicability of

Section304.122(a)to municipalwastestreamsandSection304.122(b)to “industrial”
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wastestreams.Thewholepurposeofapopulationequivalentis to provideabasisfor comparison

ofindustrialwastestreamsto municipalwastestreams.Illinois EPAjust doesnot like thebasisof

comparison,orP.E.,directedby theBoard.

It is wrongforIllinois EPAto claimthattheBoardhasauthorityorto asktheBoardto

makeafindingconcerningthe“intentandmeaning”of aregulationthat is unsupportedby and

contraryto theplain languageof304.122(a)and(b). It is a fundamentalrequirementofdue

processthattheplain languageofaregulationmustgive fair warningto theregulated

communityofhowit will beapplied. SeeGranite City Division ofNationalSteelCo. v. Illinois

Pollution ControlBoard, 155 Ill.2d 149, 613 N.E.2d719(1993). “Wherethelanguageofa

regulationis clearandcertain,anadministrativeagency’sinterpretationoftheregulationwhich

runscounterto theregulation’splain languageis entitledto little, if any,weightin determining

theeffectto beaccordedtheregulation.” Centralillinois Public ServiceCo. v. Pollution Control

Board, 165 Ill. App. 3d 354, 518N.E.2d1354(4thDist. 1988). Section304.122(b)requiresan

ammonialimit for sources“whoseuntreatedwasteloadcannotbecomputedonapopulation

equivalentbasiscomparableto thatusedfor municipalwastetreatmentplants.” Section

304.122(b)’sphrase“comparableto that usedfor municipalwastetreatmentplants”defines

“computedonapopulationequivalentbasis.” It cannotbe readanyotherway.

WhatIllinois EPAreally wantsis arulemaking. And Illinois EPA’s strainedargumentas

to thefactorsrelevantto comparabilityofwastestreamsmakesthecasefor Noveon,for Illinois

EPAhasdraftedanentirelynewrule to imposeanammonialimit onNoveon. It is wishful

thinkingthat thereis a“typical” municipalwastestreamto whichNoveon’swastestreamcanbe

compared. SeeResp.Mem. at23. Somemunicipalitiesprovidewastewater treatment primarily
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to industry,andtherearemanymunicipalitieswith COD to BOD ratiosmuchhigherthanthose

givenby Mr. Pinneo. But COD is notaparameterto calculatePEin theregulations.

Illinois EPA statesthat “[tjhe coreofNoveon’slegalargumentis a grammaticalone.”

Onthatpoint, Illinois EPAis correct. Isn’t thatthecasewith all argumentsinvolving the

applicationof astatuteorregulation?Illinois EPA’sargumentis not derivedfrom thegrammar

usedin Boardregulationsorbasedonprinciplesof statutoryorregulatoryconstruction; it

insteadrepresentsawish list for aregulationthatsimplydoesnotexist. Illinois EPA’sposition

is conciselystatedin onesentencefrom its brief:

when, aswith Noveon,theinfluent P.E. valuesdo not resultin a meaningfulvalue
that can be used(as it is for POTWs) to estimatethe ammonialoading to the
receivingstream; it is moreappropriateto look to theactualloading to thereceiving
stream.

Resp.Mem. 19. Illinois hasmadetwo mistakes, however, that directlydivergefrom theplain

meaningoftheBoard’sregulations.ThepointIllinois EPAhasmissedis thatthepopulation

equivalentofafacility hasnothingto do with animonia. Nowheredoestheregulationstatethat

to becomparable,awastestreamhasto haveammoniacomparableto amunicipalwastestream.

By definitionin theBoard’sregulation,“populationequivalents”arebasedon theflow,

suspended solids, andBOD of afacility’s untreatedwasteload.See35 Ii. Adm. Code301.345.

And Section304.122(a)explicitly refersto theuntreatedwasteload,not theactualloading to the

receivingstream.Illinois EPA’sattemptto rewritetheregulationsis wishful thinking to suit its

position,andnothingmore.

Evenif Section304.122consideredammoniain thedeterminationofwhetheran

ammoniaeffluent limitation is required,it is clearthatthepopulationequivalentsare what is

important,andMr. Flippin showedthat apopulationequivalentof50,000peopledischarges
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moreTKN andNH3-NthanNoveonis requesting.Pet.Ex. 16 at 13. Illinois EPAcitesaBoard

opinionsubsequentto adoptionoftherulethat seemsto statethatdischargeof 100 poundsper

dayofammonianitrogentriggerstheammoniaeffluent limitationofSection304.122.SeeResp.

Mem. 18, citing In theMatter ofProposedFinal Amendmentto Chapter3, WaterPollution

Regulations;Rule402.1,An Exceptionto Rule402for CertainAmmoniaNitrogenSources,

R77-6(March30, 1978). Illinois EPAhasentirelyomittedthesentencepreviousto thequoted

sentence,whichstates:

Rule 406 was amendedon June28, 1973 by adding the provision that sources
dischargingto any of the waterslisted in 406 and havingan untreatedwasteload
which could not be computedon a population equivalentbasis and discharging
ammonianitrogenin excessof 100 poundsperday, couldnot dischargeaneffluent
containingmorethan3.0 mg/L....

Id. at5 (emphasisadded). Illinois EPA’s failureto includethis sentencein its quotationusesthis

Boardopinionin amisleadingmanner,andthe opinionnotablyfails to mentionanyfactors

concerningthecomparabilityof industrialwastestreamsto municipalwastestreams.

Illinois EPA’sotherargumentsareself-contradictory. Illinois EPA claimsthat “Mr.

Flippin wasunableto nameorevendescribeafacility thatwouldbesubjectto Section

304.122(b) underPetitioner’sinterpretation.” Severalsentenceslater,however,Illinois EPA

acknowledges Mr. Flippin’s exampleofexactlythetypeof facility to which Section304.122(b)

couldapply: thatis, onefor which apopulationequivalentcouldnot be calculated.Resp.Mem.

20, 21. Mr. Flippin3 gaveanexampleofsucha facility asonewherenodatawereavailableto

calculateaP.E.valueorwhosewastestrea~ncontainedno BOD or suspendedsolids. Illinois

~Illinois EPAclaimsthatFlippin’s testimonyis notcrediblebecausehedid notattendtheBoard
hearingsorreadtheopinionsadoptingthem. If this is thecriteria,the only credibleexperton the
meaningofthisprovisionis counselfor Noveon,who wason theBoardatthetime ofthe
hearingandthe Board’s designated hearingofficer in theChapter3 WaterRegulations.Illinois
EPA’switnesseswerenotpresenteither,andarethereforenotcredible.
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EPAclaimsthatit is inconceivablethata facility woulddischargeammoniabutwould haveno

dataavailableto calculateaP.E.valueorcontainno BOD. Illinois EPA alsostatesthateven

whereafacility’s wastestreamdid not containtheseparameters,aP.E. couldstill becalculated,

andtheP.E.wouldbezero. Noveonbelievesthatthethreeparametersspecifiedin theBoard’s

rule, flow, BOD, andsuspendedsolids,arerequiredto calculateaP.E.comparableto thatused

for municipalwastewatertreatmentplants,andtheNoveonwastestreamspecificallymeetsthe

requirementsfor comparison.Further,Noveoncanconceiveofmanyindustrieswherethe

facility woulduseammonia,butnotnecessarilyhaveaBOD, suchasminingandmetals.

Illinois EPAitself citesBoardcaseswhich grantedrelieffrom Section304.122(b)as

evidenceofits ownpositionthat Section304.122(b)appliesto Noveon. Thosecases,however,

do little to supporttheIllinois EPA’s position. Theapplicability of304.122(b)wasnot

discussed,disputed,or decidedin thosecases,andit is equallyplausibleto assumethatthose

casesrepresentthe instancesdescribedby Mr. Flippin in which Section304.122(b)applies,

wherea“populationequivalentcomparableto thatusedfor municipalwastewatertreatment

plants” couldnotbecalculated.

Thequestionofwhetherthereis or is not afacility to which Section304.122(b)appliesis

ultimatelynotbeforetheBoard. TheBoardmustonly answerwhetherSection304.122(b)

appliesto NoveonastheIllinois EPA contendsor, whetherSection304.122(a)appliesto

Noveonbutdoesnotrequirean ammoniaeffluentlimit, asNoveoncontends,becausetheP.E. is

lessthan50,000. To theextentSection304.122(b)couldnotapplyto a facility asit is written,

theremedyis not to createa setofunstatedfactorsandconsiderationsthatentirelychangethe

meaningof aregulationandconstitutearulemaking. Theremedyis insteadto declarethat

regulationvoid andunenforceable.SeeSpinelliv. ImmanuelLutheranEvangelical
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Congregation,Inc., 118 Ill.2d 389, 402, 515 N.E.2d 1222 (1987), citing Mayhewv. Nelson,346

Ill. 381, 178 N.E.921(1931).

C. Noveon’sPopulation Equivalent Is Lessthan 50,000

Noveon’sexpert,Mr. Flippin,providedcarefulandaccuratecalculationsofits P.E.,

basedon informationthat wasbeforetheIllinois EPA atthetimeit issuedits decision. Pet. Ex.

16 at 12, 13; Pet.Ex. 19; 2004Tr. 53-55. Illinois EPA disputesthecalculation,butprovidesno

alternatecalculation,claiming insteadthattheBoarddoesnothaveto reachthe issue.

Noveonstronglyobjectsto Illinois EPA’sattemptto limit thequestiononreviewor

preservefor itself resolutionofany issuesontheapplicabilityofSection304.122. Whetheran

ammonialimit is properlyappliedto Noveonbasedon theprovisionsof Section304.122(b)or is

precludedby Section304.122(a), asNoveonargues,is properlybeforetheBoard.

Illinois EPA wantsto haveits cakeandeatit too, disputingcarefulandfully documented

calculationsbutprovidingno alternativecalculations-toexplainits viewpoint. Noveonprovided

calculationsbasedon informationbeforeIllinois EPAandin therecordofthis proceeding.

Noveonseeksaresolutionofthis issue,andIllinois EPA shouldnot bepermittedto avoida

decisionby inartful nonresponsiveness.It is theBoardthat determinesthescopeofits review,

not Illinois EPA.

D. SeparationofOutfalls

NoveonappealedIllinois EPA’spermit decisionseparatingwhatis physicallyoneoutfall

into two apparentlyon thebasisthatthereis dilution ofthewastewater.Illinois regulations

prohibit dilution ofwastestreamsasamethodoftreatmentin orderto meeteffluent standards,

andrequire Best Degree ofTreatment(BDT) ofwastestreamsbeforedilution canbeallowed.

See3511.Adm. Code304.102.NoveonarguedthatbecauseIllinois EPA admittedthat
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Noveon’swastestreamsreceiveBDT for all parametersexceptammonia,theBoard’sregulation

permitscombiningthewastestreamspriorto dischargeandsamplinganddoesnotrequire

separationofoutfallsfor samplingandcompliancepurposes.Illinois EPA’s admissionis in the

recordin testimonyby Mr. Tim Kiuge, who wasasupervisorfortheIllinois EPA division

responsibleforNoveon’s1990Permit. Mr. Kiuge testifiedasfollows:

Q. Areyou familiar,Mr. Kluge, with thewastewater—processwastewatertreatment
configurationfortheBFGoodrichplantat Henry?
A. Yes.
Q. Do you knowwhatthetermbestdegreeoftreatmentis? Whereit comesfrom?
A. It comesfrom theBoard’sregulationsregardingdilution, whichI believeis
section3 02.102.
Q. Okay. Are youcalleduponin yourpositionto interpretthatrule andto
determinewhatbestdegreeoftreatmentis fromtime to time?
A. Yes.
Q. Is theprocesswatertreatmentsystemattheBF Goodrichfacility thebestdegree
oftreatmentasfar asyou’reconcerned,you beingtheAgency?
A. Basedon theinformationthat wehave,it representsthebestdegreeoftreatment
for parametersotherthanammonia.

1991Tr. 130-31.

Noveon’seffluent is comprisedoftwo wastestreanis:processwastewaterand

stormwater/utilities.NoveonhadunderstoodIllinois EPA’s objectionto bebasedonalleged

dilution ofthetreatedprocesswastestream.See,e.g.,Illinois EPA’s cross-examinationofMr.

Flippin, 2004Tr. 96 (“the pondwaterthathasgonethroughthesandfilter, whenthatwaste

streamis combinedwith theremainingprocesswaters,wouldn’t you call that dilution ofthe

processwastewaterstream?”). In its Post-HearingMemorandum,Illinois EPAnowapparently

arguesthat it is thestormwater/utilitieswastestreamthat is beingallegedlyimproperlydilutedby

theprocesswastewater.Further, Illinois EPAhasapparentlyretreatedfrom its positionthat

separationoftheoutfalls is requiredandnowsaysthat“theAgency’sconclusionthatsampling

from thestormwater/utilitypondwastestreamis necessaryto demonstratecompliancewith the
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dilution prohibitionof35 Ill. Adm. Code304.102wasreasonableandshouldbeupheldby the

Board.” Resp.Mem. 29.

Illinois EPAhasalsoattemptedto retreatfrom its admissionontherecordthatNoveon

providesBDT to its wastestreams.In the2004hearings,for thefirst time, Mr. Pinneo,who

workedforMr. Kluge, claimedthatNoveondoesnotprovideBDT, eventhoughheheardthat

testimonyandneverdisagreedwith it until 2004. Like its positiononpopulationequivalents,

however,Illinois EPAhasnot comeforwardwith evidence,but insteadclaimsthatit simply

cannotdecidewhetherNoveonis providingBDT for thewastestreamsin thestormwaterpond.

Theimplicationseemsto bethatNoveonhaswithheld somethingfrom theAgency. Illinois EPA

statesthatit requiredseparationoftheoutfalls in the 1990permit becausethe stormwaterpond

wateris receivingwhat Illinois variouslydescribesas“no treatment”oronly “minimal

treatment”by asandfilter, andIllinois EPAlacksinformationon the“natureofthepollutants

containedin thestormwater/utilitypondwastestreambecausethat wastestreamhasnot

previouslybeensampled.”Resp.Mem. 28. Thefactis thatMr. Pinneo,who “disagreed”with

hissupervisoron theissueofBDT did sowithouthavingmadeanydeterminationofwhether

furthertreatmentwasavailable. Whenaskedwhyhedisagreedwith Mr. Kluge’sconclusionthat

NoveonwasprovidingBDT for all parametersexceptammonia,Mr. Pinneosaidthefollowing:

I’m notsurethattherearen’tcompoundspresentin thedischarge.I’m notsureif
thereareotherpiecesofmaterialorwastepollutantsthathavebeenremovedto the
pointwhereI think theycouldbe.

2004Tr. 161. Doesthis soundlike someonewhohasmadeatechnicaljudgmentrequirementby

Section304.102asto whetherBDT is beingemployed?Wethinknot—ratherthetestimonyof

his formersupervisorcarriesfull weighthere. It wasdefinitive,determinedandconclusive.
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Thewatersin thestormwaterpondreceivetreatmentby sedimentationandsandfiltration

beforebeingdischarged.Evenif onewereto disregardMr. Kluge’sconclusion,Mr. Pinneois

absolutelywrongto statethathecouldnotdetermineBDT, asthetreatmentrequirementsfor

non-processwastestreamsandstormwaterhavebeenestablishedby theU.S.EPA. These

wastewatersare subjectto BestManagementPractices(BMPs). In EPA’s guidanceon this issue,

Considerationsin theDesignofTreatmentBestManagementPracticesto ImproveWater

Quality, EPA600/R-03/103,September2002,retentionpondsandfiltration arebothlisted as

BMPs bythemselvesin Table3-2 for stormwatertreatment.Noveonhastwo BMP processesin

series. Fortotal nitrogen,TSS,andtotalphosphorusremoval,whicharetheparametersof

concernin thepond,filtration providesthebestremovalfor BMP processeswith direct

discharges.

TheBoardshouldreverseIllinois EPA’sseparationoftheoutfalls in thepermit. Illinois

EPAhasnotprovidedaconsistentandcandidexplanation-ofits actions. Illinois EPA has

admittedandthereis ampleevidenceto supporttheconclusionthatNoveonprovidesBDT for all

wastestreamsexceptammonia,which will bedecidedin this orthependingadjustedstandard

proceeding.

B. Toxicity Testing

OnthePermitconditionrequiringtoxicitytesting,Noveonstandsby its positionin its

openingbrief. Illinois EPAhasnotdemonstratedtheneedfor orany reasonablerationalefor

toxicitytesting. Noveonhasalreadyperformedextensiveinvestigation,andfurther testingis

unwarrantedandduplicative.
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Conclusion

Noveon requests the Board to direct Illinois EPAto rescind the effluent limit for

ammoniaplacedin thepermit by Illinois EPA basedon Section304.122(b)oftheBoard’srules.

Illinois EPA’s interpretationofSection3 04.122(a)and(b) is unsupportedby theplain language

of the regulation, andIllinois EPA shouldbeestoppedfrom changingits long-standing

interpretation evidenced in priorpermits that no ammonia effluent limit was required. Noveon

also requests the Board to direct Illinois EPAto designatetheNPDESpermitted outfall in

accordance with the physical makeup of Noveon’s discharge andthe Board’s rules as Outfall

001. Finally, Noveon requests rescission of the condition requiring toxicity testing and

biomonitoring.

Respectfully submitted,
NOVEON,INC.

By: _______

One of Its Attorneys
Richard J. Kissel
Mark Latham
Sheila H. Deely
GARDNERCARTON& DOUGLASLLP
191 N. Wacker Dr. - Suite 3700
Chicago, IL 60606

CHO2/ 22319527.1
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